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(Russell Bikoff is an attorney in Washington, D.C., and a supporter of several groups in Northern 

Virginia campaigning for a No vote.) 

 

 

[Note:  Today, October 13, 2020, there is another Local Opinion piece in support of Amendment 

1, an amendment to the Virginia Constitution on redistricting now before the voters for approval. 

The Washington Post has run multiple editorials and other commentary over the past two weeks 

in favor of Amendment 1.  The WAPO pieces were:  An editorial dated September 27, 2020; a 

local opinion column on October 4, 2020, by Elisa Ortiz of the organization RepresentUs, 

entitled “Virginians can help end partisan corruption;” an article by Robert McCartney dated 

October 5, 2020, titled “Virginia Democrats face choice between idealism and revenge in vote on 

gerrymandering;” and a Local Opinion piece dated October 5, 2020, by Lucia Anderson, a 

volunteer with FairMapsVA, an organization supporting Amendment 1.]  

 

 

Background and Structure of Amendment 1 and its Commission 

 

 Amendment 1 would set up a Commission with eight legislators and eight citizens, with 

the legislative seats split equally between Democrats and Republicans from the Virginia House 

of Delegates and the Virginia Senate. The Commission would be charged with producing maps 

for the Virginia House and Senate, and for the U.S. House of Representatives.  

 

Amendment 1 is the product of an agreement between Democratic leaders in the Virginia 

Senate and Republican leadership in the Virginia House in 2019, months before the November 

2019 election that brought Democrats to power in the House and gave them a slight majority in 

the Senate. The Amendment  is a value- free and mostly technical set of procedures for 

producing three maps for Virginia legislative and U.S. Congressional seats following the 2020 

census and those that come every 10 years after that.  The Democratic and Republican leaders in 

the House and the two leaders in the Senate each name two legislators to the Commission, which 

will have a balance of four Republicans and four Democrats. The party leaders also each submit 

a list of 16 citizens of their choosing to a committee of five retired Virginia judges.  The judges, 

by majority vote, select two citizen names from each list, for a total of eight citizen members. 

 

 The redistricting Commission will have two opportunities to submit its three maps to the 

Virginia legislature, which will then conduct an up or down vote on the Virginia legislative maps 

and a separate vote on the U.S. House map, with no amendments allowed. If the Commission is 

unable to submit a map or the General Assembly fails to adopt the plans by the deadlines set in 

the Amendment, the maps are to be established by the Supreme Court of Virginia. For a map to 

go forward to the Virginia legislature, the Commission must meet a supermajority requirement of 

at least six of the eight legislative members and at least six of the eight citizen members. It takes 

only two legislators from the House to block the House map and only two legislators in the 
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Senate to block the Senate map. For the U.S. House of Representatives, any three legislative 

members can block that map and send redistricting to the Virginia Supreme Court.  

 

 Supporters of Amendment 1 include Republican legislative leaders and their entire 

caucuses in both houses in the General Assembly, the state Republican Party, and some grass-

roots citizen groups.  Democratic senators in the Virginia Senate largely support the amendment, 

and the state’s two U.S. Senators, Mark Warner and Tim Kaine, both Democrats, have quietly 

made expressions of support (in Kaine’s case in 2019 when the proposal first passed the General 

Assembly).  Opponents of Amendment 1 include the Virginia Democratic Party, about four-

fifths of the Democratic caucus in the House of Delegates, including the House Black Caucus, 

the state NAACP, and a variety of grass-roots citizen groups.   

 

 

Myth One. Amendment 1 is key to ending partisan gerrymandering of Virginia’s legislative and 

U.S. House seats.  If it fails, gerrymandering will occur again this cycle with the Democrats in 

charge in Richmond. 

 

 By itself, Amendment 1 does not end gerrymandering, although it does end control of the 

process by a single party or the parties with majorities in the two houses of the Virginia General 

Assembly during the decennial redistricting process. Nobody can predict for certain whether a 

bipartisan Commission, with legislative members beholden to the legislature's leadership, will 

engage in bipartisan gerrymandering or merely end up deadlocked. Nor can anyone be sure what 

role the citizen members will play, whether they are props of the legislators or will be active, 

even decisive, participants.  

 

 The biggest step to end gerrymandering has already been taken by the General Assembly 

in its regular 2020 session.  Under a bill (HB 1255) sponsored by House of Delegates member 

Cia Price, now part of the Virginia Code, found at §24.2- 304.04, all state and Congressional 

districts are subject to new restrictions on political and racial gerrymandering. These restrictions 

are better defined and stricter than the largely missing standards in Amendment  1. The 

Amendment says nothing at all about political gerrymandering. The Virginia Code, however, 

now mandates proportional representation with a deviation of no more than 5% permitted for 

state legislative districts. No matter what happens to Amendment 1, this legislation will govern 

the 2020 redistricting process. This is true whether it is done by Amendment 1’s Commission, 

the General Assembly (which votes on the maps whether Amendment 1 passes or fails), or the 

Virginia Supreme Court. All are bound by this legislation.  Although it is true that a later General 

Assembly can amend or repeal this law, HB 1255 will govern the 2020 decennial redistricting 

taking place in 2021, in time for the Virginia legislative elections in November 2021, the U.S. 

Congressional elections in 2022, and, if left in place, for elections for the remainder of the 

decade.   

 

 Should Amendment 1 be defeated at the polls, there is no indication that Democrats will 

draw their own three maps and pass them over the objections of the Republican minority.  

Rather, Democrats in the 2020 session already signaled their plans by introducing bills to create 

a statutory- based (unlike Amendment 1’s state constitution- based) commission of citizens and 

legislators to handle the current decennial redistricting.  Other proposals call for a commission of 
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citizens only, finally achieving the goal of many to remove self-interested legislators from the 

process.  The idea is that the legislators and public should review the experience of such a 

commission before inserting it in more permanent form into the state constitution.  While those 

bills failed, there is every reason to believe that Democrats, with the support of some 

Republicans, would be able to enact one of them into law in the 2021 session.  Republicans may 

prefer to support a commission of citizens or one with their legislative input, given the 

alternative of Democrats controlling redistricting in full.   

 

 

Myth Two. The Democrats are being pious and hypocritical, because for years they opposed 

gerrymandering and now that they have the opportunity to end it, they want to keep redistricting 

power for themselves, given their majorities in the Virginia General Assembly, and do to 

Republicans what that party has in the past done to Democrats. 

 

 This claim is inaccurate and unfair to the Democrats. In the House of Delegates, over 

prior decades, Democratic legislators have proposed legislation to reform the redistricting 

process and reduce the ability of legislators to choose their voters by drawing safe districts for 

themselves.  When Republicans controlled the House, those proposals went nowhere.  In fact, the 

new provision in the Virginia legal code, noted above, passed in the House with only Democratic 

votes and no Republican votes (all 55 Democrats voting yes and all 45 Republicans voting no).  

This measure surrenders some of the legislature’s power to draw the maps. It says, “a map of 

districts shall not, when considered on a statewide basis, unduly favor or disfavor any political 

party.”  

 

The new law requires that in 2021, if the General Assembly draws maps in the absence of 

Amendment 1’s Commission, or votes up or down on the Commission’s maps, it must ensure 

that each of the three maps does not unduly favor one party over the other. While that language 

may leave some room for interpretation (legislative committees this year discarded stricter 

language, borrowed from Iowa’s unique system, in the original bill), this is the first time that the 

Virginia legislature has limited itself in legislative redistricting by adding to the Code of Virginia 

a prohibition on favoring or disfavoring a political party, i.e. political gerrymandering.  

Democrats have already given up a large measure of their majority power to gerrymander the 

Republicans. 

  

 

Myth Three.  A bipartisan Commission with elected legislators from both the Democratic and 

Republican parties, and an equal number of private citizens, will produce maps that are fair to 

both parties and to Virginia voters. 

 

 The National Conference of State Legislatures writes on its website, “Reformers often 

mistakenly assume that commissions will be less partisan than legislatures when conducting 

redistricting but that depends largely on the design of the board or commission.”  The NCSL has 

collected materials about the 14 states that give commissions primary responsibility for state 

legislative redistricting and the six to eight that use commissions for Congressional districts.  

(Among the 14 are California, New Jersey, Michigan, Ohio, and Pennsylvania; among the six or 

more using commissions for Congress are California, Michigan, and New Jersey.)      



4 

 

 

 There is no empirical evidence or experience that fair and balanced maps will be the 

outcome of a bipartisan Commission comprised of legislators and citizens.  It seems that most 

states appearing on the NCSL list using commissions for either state legislative or Congressional 

districts exclude sitting legislators.  Their experiences then would not have much bearing on the 

behavior of a new commission in Virginia.  Game theory may have some predictive value for 

those who wish to guess at or anticipate likely outcomes.  With the Virginia Supreme Court as 

the backstop in case of deadlock, it is likely that Republican members of the Commission will 

have greater leverage. They can threaten their Democratic counterparts and the citizen members 

with their veto power and send one, two, or all three maps to the court. Many Democrats do not 

trust the court to engage in a non- ideological, transparent redistricting exercise, because the 

court is filled (with the exception of one seat) with appointees of past Republican- dominated 

legislatures, under Virginia's unique system of appointing judges.  

 

 It is also likely that the legislator members will be responsive to the leadership that 

appointed them to the Commission. The provision on public meetings does not eliminate the fact 

that the leadership and other rank and file legislators will be able to communicate to their 

colleagues on the Commission their preferences for maps that favor themselves. Leadership also 

holds a set of incentives and disincentives that will be signaled to these members to encourage or 

force compliance with the leaders’ preferences for how the maps and districts should look. 

Moreover, nothing in the Amendment defines any requirements for the citizen members, who 

will be vetted and named on lists by the four legislative leaders.  There are no provisions in the 

Amendment for diversity or balance, geographic or otherwise, and no requirement for 

representation by racial or language minorities.   

 

In short, the Commission may prove to be a clever device by which legislative leaders 

appear to surrender power but keep control of the redistricting process and the maps that emerge 

from it.  The Speaker of the Virginia House, Delegate Eileen Filler-Corn, and most of her 

Democratic caucus in the House indicated at the last regular session that they wanted no part of 

the arrangement in Amendment 1.  Finally, one key sponsor and drafter of Amendment 1, a 

Democrat in the Senate, confessed at a public hearing before a House committee that the 

measure was designed to protect “legislators’ interests.” 

   

 

Myth Four.  Amendment 1 contains adequate provisions to prevent the unfair treatment of 

minority communities and voters, which will prevent a repeat of Virginia’s experiences after the 

Republicans’ last two redistrictings, in 2000 and 2010, resulting in years of federal court 

litigation that found violations of minority rights and required some state and Congressional 

districts to be redrawn.  

 

 The state NAACP and the Black Caucus of the House of delegates both concluded that 

the protections written in Amendment 1 are inadequate to protect the rights and interests of 

African Americans and other minorities.  While the amendment refers to the Equal Protection 

clause of the 14th Amendment and to the Voting Rights Act of 1965, and judicial decisions 

interpreting that act, these references do not add anything with meaningful legal consequences. 
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The amendment also says, somewhat lamely, that “districts shall provide, where practicable, 

opportunities for racial and ethnic communities to elect candidates of their choice.” 

 

 It bears repeating that regardless of the fate of Amendment 1, the 2021 redistricting will 

be governed by the much stricter anti- racism rules enacted by the 2020 Virginia General 

Assembly. These new rules ban the practices of “packing or fracking” minority voters, which 

dilute their voices, a ban that is missing from Amendment 1. The new statute also provides 

protections for “communities of interest” that are completely missing from the Amendment.  

Also missing from Amendment 1, but included in the new law, is a prohibition on the denial of 

the “rights of any racial or language minority groups to participate in the political process and to 

elect representatives of their choice.”  The new law also reallocates state prison populations to 

the districts where Virginia residents last lived before their incarceration.  

 

With these much stronger provisions that can be enforced in court, Virginia's upcoming 

redistricting is unlikely to lead to the painful and expensive litigation over racial gerrymandering 

that marked the Republican-led  redistricting in the past. This time around either a bipartisan 

Commission, the Virginia General Assembly, or the state Supreme Court will take the lead in 

drawing the maps, and all will be bound by these new legal standards. Federal courts will remain 

available as a forum for challenges to the new maps under federal law as racially- biased under 

the Equal Protection clause and the Voting Rights Act.  

  

 

Myth Five.  There are strict guardrails, and informal restrictions, in place should the Virginia 

Supreme Court be required to draw the maps that will prevent the court from favoring the 

Republican party. 

 

  Amendment 1, by its own terms, does not contain any restrictions or standards for the 

Virginia Supreme Court, if it establishes any or all the maps. However, the new law, with its 

restrictions on racial and political gerrymandering, clearly applies to the maps that are produced 

by the court, or more likely, by a special master and staff to whom the court delegates this 

function.  The law is broadly worded, mandating that “every congressional and state legislative 

district shall be constituted so as to adhere to the following criteria.”  Problems might arise if 

there is litigation over the legal requirement that “A map of districts shall not, when considered 

on a statewide basis, unduly favor or disfavor any political party.”  A party could go to a Virginia 

court in the hope of enforcing this provision. Once the case reaches the Virginia Supreme Court, 

however, that court would face a serious conflict of interest in reviewing challenges to its own 

map handiwork.  Federal courts would not be involved in enforcing Virginia law, unless a 

litigant framed it as a matter of federal law.  

 

 The Washington Post editorial of September 27, 2020 argues that it is unlikely that a 

special master under the Virginia Supreme Court would draw maps as partisan as the legislature.  

The reason?  Because the court is “well aware that a nakedly slanted map would be rejected by 

federal courts,” as the U.S. Supreme Court rejected Virginia’s legislatively drawn maps twice 

after 2010. This argument is misplaced.  
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In the first case (Wittman v. Personhuballah, May 23, 2016), the U.S. Supreme Court did 

not reject Virginia’s racially- engineered maps on the merits; rather, it more narrowly ruled that 

incumbent Congressmen whose districts have not been challenged by redistricting litigation lack 

“standing” to bring (intervenor) appeals of lower federal court rulings.  The second case 

(Bethune-Hill v. Virginia State Board of Elections, March 1, 2017) clarified for lower federal 

courts the ways for plaintiffs to prove that race was the “predominant” reason for the legislature 

to draw state legislative districts, thereby invalidating those districts.                 

 

The editorial also fails to distinguish between political gerrymandering and racial 

gerrymandering.  In the case of racial gerrymandering, federal courts retain the power and have 

the responsibility to review Virginia Supreme Court- approved maps. With political 

gerrymandering, however,  the U.S. Supreme Court ruled last year (in Lamone v. Benisek, June 

27, 2019, an ideologically split 5-4 decision) that it is unable or unwilling to craft standards for 

reviewing such gerrymandering.   The Court therefore precluded federal courts from entertaining 

challenges based on political gerrymandering.  Thus, such guardrails as exist to guide or restrict 

the Virginia Supreme Court are those enacted by the 2020 Virginia General Assembly, which 

should apply to judicial map-making if Amendment 1 is adopted, but the Commission fails to 

produce maps or the General Assembly fails to approve them in 2021.   

 

 

Conclusion 

 

Most Virginians likely hope to avoid a system of legislative and Congressional districts 

over the next decade, even beyond, where one party may receive 45 percent or less of the 

statewide vote but come away with a majority of the seats, and thus control, of one or both 

chambers of the General Assembly (or an unjustifiably large Congressional delegation).  The 

Democrats’ changes to the Virginia Code make it unlikely that either party will be able to 

achieve such successful gerrymandering.  Amendment 1 has nothing to say on this matter, and 

whether its envisioned commission ends political and racial gerrymandering or perpetuates it is 

unforeseeable.  Believing that the new commission is the solution to all the problems is, as is 

said of people entering a second marriage, a triumph of hope over experience.    

 

    


